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Abstract

The rule of law through the government must provide public services for its people. In the
conception of the welfare law state, every citizen/every person has the right to obtain good services and
obtain legal protection from arbitrary actions by the authorities. Based on Article 1 number 1 of Law
Number 39 of 1999 concerning Human Rights, human rights are rights inherent in every human person
that must be protected so that human rights are always the core material of a modern state constitution.
Legal steps for patients participating in the Health Social Security Administering Body in the perspective
of legal protection.
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Introduction

The rule of law through the government must provide public services for its people. In the
conception of the welfare law state, every citizen/every person has the right to obtain good services and
obtain legal protection from arbitrary actions by the authorities.! Based on Article 1 number 1 of Law
Number 39 of 1999 concerning Human Rights, human rights are rights inherent in every human person
that must be protected so that human rights are always the core material of a modern state constitution.?

Health service is the right of everyone, and this statement is in accordance with Article 5
paragraph (2) of Law Number 36 Year 2009 concerning Health, which stipulates that everyone has the
right to obtain safe, quality and affordable health services. With the establishment and passing of Law

! Liem Tony Dwi Soelistyo, ‘Dasar Negara: Hubungan Pancasila, Marhaenisme, Marxisme Dan Kapitalisme’, Mimbar Keadilan,
12.1 (2019), 133-37 <https://doi.org/10.30996/mk.v12i1.2172>.

2 Tomy Michael, ‘Korelasi Hukum Document on Human Fraternity for World Peace and Living Together Dengan Undang-
Undang Republik Indonesia Nomor 24 Tahun 2007 Tentang Penanggulangan Bencana’, Jurnal Hukum Magnum Opus, 2019
<https://doi.org/10.30996/jhmo.v2i2.2178>.
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Number 40 of 2004 concerning the National Social Security System, personal health social security for
the Indonesian people will be implemented in the National Health Social Security System.?

Based on Article 5 paragraph (1) and Article 52 of Law Number 40 of 2004 concerning the
National Social Security System, to administer this health insurance a Social Security Administering
Body must be formed to accelerate the implementation of national social security for all Indonesian
people.

The implementation of health services for the community within the framework of the Social
Security Administering Bodies must partner with the hospital, and the hospitals that are partners must be
able to improve and realize the highest health standard.> However, in its implementation, there is a gap in
the quality of service to patients who indicate a violation of the value of justice due to discrimination in
medical services, mainly related to financing issues which are closely related to the readiness of the
services provided. In the case of health services experienced by baby Debora, at Mitra Keluarga Hospital,
West Jakarta. That is not well served, is an example of discrimination and poor service from the Mitra
Keluarga Kalideres Hospital, where the hospital asks the baby Debora's family to pay a down payment of
IDR 19,000,000 as a deposit so that she can be treated in the pediatric intensive room care unit (PICU).
However, baby Deborah's family could not pay the money so that she did not get the proper services from
the hospital, even though baby Deborah was the owner of the Health Social Security Administering
Body.®

Apart from the baby Debora, who was recorded and made virtualized, the toddler M Rizky Akbar
as a participant of the Health Social Security Administration also received discriminatory treatment from
the Eka Hospital Tangerang Hospital, Banten. In this case, Rizky's toddler received treatment in the
special treatment and care room for children or pediatric intensive care unit (PICU) for 1 (one) night after
his parents gave him the down payment requested by the hospital, even though Risky's toddler was a
participant in the Health Social Security Administration. The hospital action is clearly not in accordance
with the provisions of Article 29 paragraph (1) letter f of Law Number 44 of 2009 concerning Hospitals,
which determines "Carrying out social functions, among others by providing services for poor/poor
patients, emergency services without advances, free ambulances, services for victims of disasters and
extraordinary events, or social services for humanitarian missions”. Based on the background as described
above, the issues to be discussed are the legal steps for patients participating in the Health Social Security
Administering Bodies who experience losses for health services from a human rights perspective.

Research Method

The type of research used in this research is normative juridical with statutory, conceptual,
comparative and philosophical approaches.’
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Research Results and Discussion

Non-Litigation Settlement Steps

Based on the Law of the Republic of Indonesia Number 24 of 2011 concerning Social Security
Administering Bodies, the settlement of cases related to health services can be submitted to the Service
Quality Control Unit and participant complaints. In carrying out its duties and functions, this institution is
subject to the Board of Directors of the Social Security Administering Body. However, this mechanism
causes deprivation, even becomes non-neutral, because this institution will of course tend to be morally
bound to the Social Security Administration, and not to patients.®

Law Number 44 of 2009 concerning Hospitals provides an opportunity for Hospitals to regulate
dispute resolution mechanisms in a specific way that is regulated in the internal hospital regulations as
stated in Article 29 paragraph (1) letter r.° This is often a specific condition where between one hospital
and another varies in managing its medical services. This difference in service is then used as the basis
for the people participating in the Social Security Administering Body to compare with one another.*®

Litigation Settlement Steps

Losses suffered by patients of the Social Security Administering Bodies in hospitals can be
classified as medical disputes. Settlement of cases for losses suffered by patients begins with mediation in
court.! If this fails, the patient can settle it by filing a lawsuit with the district court in the area where the
applicant lives. For the hospital, settling medical disputes through the courts means risking a reputation
that has been hard earned, and can lead to loss of reputation. Even though the doctor has not been found
guilty or even the final verdict has been declared not guilty, the good name of the doctor or health service
facility has been impressed badly because it has been publicly reported that he was suspected of
wrongdoing and will also become a bad stigma in society which in turn causes a level of public trust in
the doctor or health service facility will go down.'? If the patient's losses are related to suspected medical
malpractice, the patient can report to the Indonesian Medical Disciplinary Council and report to the police
to enter and be processed in the criminal justice system.*®

Judicial Review of Legal Remedies

Judicial review is a legal effort that includes testing of a legal norm which consists of both
material testing (material test) and formal testing (formal test). Meanwhile, the right of judicial review is
the right to file a review of the prevailing legal norms which are deemed to violate the constitutional
rights of citizens or violate higher legislation.*
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Judicial review legal action is a legal effort related to testing legal norms of legislation through a
judicial institution, in this case a judicial institution.™ Article 24A paragraph (1) of the 1945 Constitution
of the Republic of Indonesia, determines that the Supreme Court has the authority to judge at the
cassation level, examine statutory regulations under the law against laws, and have other powers granted
by law of invite.®

For example, the health services provided to baby Debora and toddler Risky are not in accordance
with the description as stated in the provisions of the legislation above. Where should the baby Debora as
a patient participating in the Social Security Administering Body and the hospital as a health service
provider have the same position, namely guaranteed rights and obligations. However, patients who
participate in the Social Security Administering Bodies do not get guaranteed their rights to health
services because they are not clearly regulated in statutory provisions.

Citizen Law Suit

In essence, citizen law suit is a mechanism for citizens to sue state officials for negligence in
fulfilling citizens' rights. Thus, every citizen in the name of the public interest can sue the Government
which has clearly harmed the community.*” Therefore, every citizen can take the initiative to file a lawsuit
without having to suffer the loss directly.

Based on the description above, the incident that befell baby Debora and toddler Risky can be
filed a citizen law suit against the State/Government Officials for issuing policies that do not support the
implementation of health services to everyone, including vulnerable groups of society, where they are
entitled to treatment and more protection, with regard to its specificity as referred to in Article 5
paragraph (3) of Law Number 39 of 1999 concerning Human Rights. What is meant by vulnerable groups
of people are the elderly, children, the poor, pregnant women and people with disabilities.*®

Class Action Legal Efforts

Class action is a representative lawsuit, in this case related to a lawsuit filed by several people
who suffered the same loss and filed the same lawsuit through the court for the losses they suffered.® The
requirements for class action submission are contained in the Supreme Court Regulation Number 1 of
2002, therefore it does not mean that it cannot be implemented in Indonesia. However, in practice there
are still many ordinary people who do not know the procedure of the lawsuit.

Based on the description above, the events that befell baby Deborah and toddler Risky, a class
action lawsuit can be filed by the family and class representatives to demand compensation in the form of
cash payments and/or health recovery costs as appropriate in accordance with existing regulations. Thus,
as a party that experiences losses due to bad health services, namely refusal and delays in handling
services, because the conditions must exist. The entire down payment cannot be fulfilled by the patient
and, because the patient is a participant of the Social Security Administration, for this reason the patient's
family can sue through class action to claim compensation. In his lawsuit, the plaintiff demanded
compensation for fees that had been paid (down payment), the cost of treatment or recovery that should
have been or money due to negligence from the hospital %

15 Merriam and Grossman.

16 Komari, ‘Mahkamah Agung Republik Indonesia’, Mahkamah Agung Republik Indonesia, 2015.
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18 Wiwik Afifah, ‘Pertanggungjawaban Pidana Anak Konflik Hukum’, DiH, Jurnal IImu Hukum, 10 (2014), 48.
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<https://doi.org/10.33541/tora.v1i2.1135>.

Legal Protection of Patients Participants of Health Social Guarantee in Human Rights Perspective 168



International Journal of Multicultural and Multireligious Understanding (IJMMU) Vol. 7, No. 10, November 2020

Conclusion

Legal steps for patients participating in the Health Social Security Administering Body in the
perspective of legal protection, namely (a) Non-Litigation Settlement Steps through a mediation process
or consensus in the event of a medical dispute, (b) Adjudication/Litigation Settlement Steps through a
complaint to the Disciplinary Honorary Council Indonesian Medicine if there are allegations of
malpractice or violations of medical ethics, criminal reports to the Indonesian police according to the
level, police, police, and police, and for damages, a civil suit can be filed with the competent local district
court, either due to illegal acts (medical neglect) or suit of default. (c) Take special steps or legal
remedies consisting of judicial reviews, citizen law suits or class actions.
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