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ABSTRAK

Terdapat berbagai permasalahan yang menyebabkan hak para kreditur tidak
terpenuhi. Permasalahan yang menjadi sebab kreditur tidak mendapatkan
pemenuhan piutangnya adalah apabila debitur pailit mengalinkan harta
bendanya kepada pihak ketiga sebelum dijatuhkannya putusan pailit oleh
hakim Pengadilan Niaga, sehingga harta debitur yang pailit tidak mencukupi
untuk membayar utang-utangnya pada para kreditur. Berdasarkan hal tersebut
maka mengenai perbuatan yang dilakukan oleh debitur dapat merugikan para
kreditur sehingga dalam Undang-Undang Nomor 37 Tahun 2004 Tentang
Kepailitan dan PKPU diberikan perlindungan bagi kreditur yang disebut Actio
Pauliana. Sehingga didapati isu hukum sebagai rumusan masalah terkait
upaya perlindungan bagi Kreditur yang gugatan Actio Pauliananya ditolak
oleh Pengadilan dan bagaimana cara pembuktian bahwa adanya perbuatan
Debitur yang merugikan Kreditur sehingga dapat dilakukannya gugatan Actio
Pauliana. Metode yang digunakan dalam penelitiani ni yaitu yuridis normatif
dengan pendekatan peraturan perundang-undangan, pendekatan konseptual,
dan pendekatan kasus. Adapun hasil dari penelitian ini yaitu dalam hal
ditolaknya gugatan pada pengadilan tingkat pertama maka kurator dapat
mengajukan kasasi, namun jika gugatan pada tingkat pertama, kasasi,
peninjauan kembali tetap ditolak maka tetap berlaku pemberesan harta pailit
oleh kurator dengan pembagian harta sesuai Pasal 176, Pasal 124 dan berlaku
Pasal 97, Pasal 124 Undang-Undang Kepailitan dan PKPU serta atas usul
Hakim Pengawas dapat dilakukannya penahanan sesuai Pasal 93 dan Pasal 95.
Sedangkan terkait cara pembuktian perbuatan debitur yang merugikan kreditur
yakni Pertama, perbuatan yang dilakukan untuk kepentingan harta pailit;
Kedua, adanya perbuatan hukum; Ketiga, debitur dinyatakan pailit; Keempat,
merugikan kreditur; Kelima, perbuatan dilakukan sebelum pernyataan pailit;
Keenam, dianggap telah mengetahui atau sepatutnya mengetahui dapat
merugikan Kreditur; Ketujuh, pihak dengan siapa perbuatan dilakukan
mengetahui atau sepatutnya mengetahui bahwa perbuatannya merugikan
kreditur. Jika perbuatan hukum yang dilakukan debitor pailit dengan pihak
ketiga telah memenuhi unsur tersebut di atas, maka Kurator atas izin Hakim
Pengawas dapat mengajukan gugatan Actio Pauliana kepada Pengadilan Niaga
sesuai yurisdiksinya.

Kata Kunci: Actio Pauliana, Kepailitan, Perlindungan Hukum
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ABSTRACT

There are various problems that cause creditors' rights not to be fulfilled. The
problem that causes creditors not to get the fulfillment of their debts is if the
bankrupt debtor transfers his property to a third party before the bankruptcy
decision is made by the Commercial Court judge, so that the bankrupt debtor's
assets are insufficient to pay his debts to creditors. Based on this, the actions
taken by the debtor can harm the creditors so that Law Number 37 of 2004
concerning Bankruptcy and PKPU provides protection for creditors called
Actio Pauliana. So that there are legal issues as a formulation of problems
related to protection efforts for Creditors whose Actio Pauliana lawsuit is
rejected by the Court and how to prove that there is an act of the Debtor that is
detrimental to the Creditor so that an Actio Pauliana lawsuit can be filed. The
method used in this research is normative juridical with a statutory approach,
conceptual approach, and case approach. The results of this study are that in
the event that the lawsuit is rejected at the first level court, the curator can file
an appeal, but if the lawsuit at the first level, cassation, review is still rejected,
the bankruptcy property is still in effect by the curator with the distribution of
assets according to Article 176, Article 124 and applies Article 97, Article 124
of the Bankruptcy and PKPU Law and at the suggestion of the Supervisory
Judge, detention can be carried out according to Article 93 and Article 95.
Meanwhile, related to how to prove the debtor’s actions that are detrimental to
creditors, namely First, the actions carried out for the benefit of the
bankruptcy estate; Second, there is a legal action; Third, the debtor is
declared bankrupt; Fourth, detrimental to creditors; Fifth, the action was
carried out before the bankruptcy declaration; Sixth, it is considered to have
known or should have known that it could harm the creditor; Seventh, the
party with whom the action was carried out knew or should have known that
his actions were detrimental to the creditor.... If the legal act committed by the
bankrupt debtor with a third party has fulfilled the elements mentioned above,
the Curator, with the permission of the Supervisory Judge, can file an Actio
Pauliana lawsuit with the Commercial Court according to its jurisdiction.
Keywords: Actio Pauliana, Bankruptcy, Legal
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