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ABSTRACT

The backgroun of this research is aimed to respond to the urgent need
(urgency) of reformingthe Indonesian criminal law. There is an urgent need to reform
the Indonesian criminal law in accordance with the Indonesian nation’slegal
philosophy basis, the staatsfundamentalnorm, namely Pancasila as the highest
philosophy of law. The principle, the Pancasilashould inspire the rule of mens rea, the
criminal law that adhered, the principle of geen straf zonder schult and mens rea as
rules of criminal law. This understanding of Indonesian criminal law may be used to
reform the detrimental criminal justice system (CJS). There has been old idea
preventing all of the criminal acts of minors to be convicted based on restorative
justice.

Two legal issues to be explored in this research. The legal issues are: 1.
Urgency of mens rea as legal rules to function as the legal basis in the Child Criminal
Justice System. 2. The concept of legal rules for mens rea as the justification of
diversion in the Child Criminal Justice System based on the legal idea of restoratie
Jjustice.

The method used by this legal research to pursue it objectives are normative
legal research. Using all the approaches in the legal research, particularly statutory
and case law approach.

With the urgency of the need to reform criminal law above, this study found
that the principle of geen straf zonder schult can be given a new meaning in
accordance with the essential meaning of mens rea, namely the possibility of strict
liability and vicarious liability. Mens rea can be viewed as a genus; both the genus of

the criminal justice system (SPP) and the juvenile justice system (SPPA) and

the genus of the strict and the vicarious liability rules.

Keywords : Mens Rea, Child Convicted, Diversion, Restorative Justice
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