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ABSTRAK 

 
 Perkawinan incest (pasangan yang masih ada hubungan darah) adalah 

perkawinan yang dilarang baik menurut KUH Perdata, UU Perkawinan maupun 

Hukum Islam, karena itu perkawinan yang sudah terlanjur harus dibatalkan atau 

batal demi hukum. Perkawinan incest mempunyai dampak terhadap status dan 

kedudukan anak serta berdampak pada hak-hak anak seperti hak perwalian, hak 

pemeliharaan, hak Pendidikan dan hak waris anak. Penelitian hukum normatif ini 

menggunakan bahan hukum primer yaitu bahan hukum yang bersifat mengikat 

berupa peraturan perundang-undangan dan bahan hukum sekunder berupa literatur-

literatur hasil penelitian, jurnal, dan juga berasal dari internet, yang selanjutnya 

bahan hukum tersebut dikaitkan dengan peraturan perundang-undangan yang 

terkait.Hasil penelitian menyimpulkan bahwa status dan kedudukan anak yang 

dilahirkan dari hasil perkawinan incest baik legal maupun illegal adalah anak tidak 

sah. Putusan Mahkamah Konstitusi Nomor 46/PUU-VII/2010 yang merubah Pasal 

43 ayat (1) UU Perkawinan tentang status dan kedudukan anak luar kawin, maka 

anak luar kawin yang hanya mempunyai hubungan keperdataan dengan ibu dan 

keluarga ibu juga mendapat hubungan keperdataan dengan ayah biologis dan 

keluarga ayah. Hak-hak keperdataan menurut KUH Perdata seperti hak perwalian, 

hak pemeliharaan dan hak waris tetap dapat diberikan. Hak kewarisannya menurut 

hukum Islam anak hasil zina tersebut tidak mempunyai nasab untuk saling mewarisi. 

Berkenaan dengan hukum kewarisan terutama hukum waris Islam anak hasil zina 

hanya bernasab dengan ibu dan keluarga ibunya dan mempunyai hak waris 

mewarisi, sedangkan terhadap ayah biologisnya anak tersebut tidak dapat mewarisi. 

Namun begitu demi kebaikan dan masa depan anak, Hukum Islam tetap memberikan 

hak warisnya bukan melalui hukum waris tetapi dengan wasiat wajibah yang 

mengacu pada hak anak luar kawin menurut KHI. 

 

Kata kunci : Incest, Hak keperdataan, Anak luar kawin 
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ABSTRACT 

 
An incestuous marriage (a couple who is still related by blood) is a 

marriage that is prohibited both according to the Civil Code, the Marriage Law and 

Islamic Law, therefore the marriage must be canceled or invalidated by law. 

Incestuous marriages have an impact on the status and position of children and 

have an impact on children's rights such as guardianship rights, maintenance rights, 

education rights and children's inheritance rights. This normative legal research 

uses primary legal materials, as binding legal materials in the form of statutory 

regulations and secondary legal materials in the form of research literatures, 

journals, and also from the internet, which is then linked to the relevant laws and 

regulations. The study concluded that the status and position of children born from 

incestuous marriages, both legal and illegal, were illegitimate children. Decision of 

the Constitutional Court Number 46/PUU-VII/2010 which amends Article 43 

paragraph (1) of the Marriage Law regarding the status and position of children out 

of marriage, so the children who only have civil relations with the mother and the 

mother's family would also have civil relations with the biological father. and 

father's family. Civil rights according to the Civil Code such as guardianship rights, 

maintenance rights and inheritance rights can still be granted. Inheritance rights 

according to Islamic law, the child didn’t have a lineage to inherit from each other. 

Based on inheritance law, especially Islamic inheritance law, the child resulting is 

only related to the mother and her mother's family and has inheritance rights, while 

the biological father cannot inherit. However, for the sake of the good and the future 

of the child, Islamic law still provides inheritance rights not through inheritance law 

but by mandatory will which refer to the rights of children outside of marriage 

according to the KHI. 
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