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RINGKASAN

Penetapan besaran upah minimum pada setiap akhir tahun selalu

menimbulkan permasalahan dibidang ketenagakerjaan, kegiatan unjuk rasa dari
elemen serikat pekerja/serikat buruh dan atau kelompok pekerja hampir setiap hari
terjadi dibeberapa wilayah kota besar di Indonesia. Kebijakan pemerintah dalam
penetapan besaran upah minimum sampai dengan saat ini masih dianggap belum
memenuhi rasa keadilan serta belum dapat mensejahterakan para pekerja/buruh.
Pasal 44 Peraturan Pemerintah Nomor 78 Tahun 2015 tentang Pengupahan
memberikan kewenangan kepada Gubernur untuk dapat menetapkan upah minimum
berdasarkan formula perhitungan upah minimum, dan tidak harus memperhatikan
rekomendasi/usulan Dewan Pengupahan mengenai hasil survei kebutuhan hidup
layak yang menjadi indikator penetapan besaran upan minimum. Masalah paling
krusial dibidang ketenagakerjaan adalah mengenai upah, karena upah menyangkut
kelangsungan hidup masyarakat pekerja/buruh beserta keluarganya. Negara
(pemerintah) wajib turut campur dalam menetukan seberapa besar nilai upah yang
layak bagi pekerja. Tujuan pemerintah meregulasi Upah Minimum dalam Undang-
Undang No. 13 Tahun 2003 semangatnya adalah untuk melindungi serta menjamin
pekerja agar dapat hidup layak.

Penelitian ini merupakan penelitian yuridis normatif, yang dititik beratkan
pada telaah hukum positif, yang meliputi telaah dogmatika hukum, teori hokum dan
filsafat hokum. Pendekatan yang digunakan adalah pendekatan perundang-
undangan, pendekatan konseptual, pendekatan komparatif dan pendekatan filosofis.
Sumber bahan hukum yang digunakan adalah: bahan hukum primer, bahan hukum
sekunder dan bahan hukum tersier. Pengumpulan bahan hukum dilakukan dengan
cara menginvetarisir bahan hukum sekunder, primer maupun tersier yang relevan
dengan substansi masalah yang diketengahkan.

Dalam penelitian ini dibahas mengenai prinsip keadilan dalam menetapkan
besaran upah minimum, yang menganalisa mengenai landasan dan prosedur hukum
dalam menetapkan besaran upah minimum yang mampu memberikan rasa keadilan

bagi pelaku hubungan kerja (pekerja dan pengusaha). Disamping itu, penelitian ini
juga memberikan jawaban atas kewenangan Gubernur (pemerintah) dalam
menetapkan besaran upah minmum.

K eadilan merupakan tujuan hukum, dan dalam Pancasila pada Sila ke Empat
menyatakan Keadilan Sosial Bagi Seluruh Rakyat Indonesia. Keadilan sosial
diwujudkan dalam kehendak untuk melaksanakan kesejahteraan umum, yakni
kepadasekalianmnsyarakatyangmelipuﬁwarganegm'admpenduduknyu,
termasuk pekerja/buruh. Kesejahteraan pekerja terletak pada berapa nilai upah yang



diterimanya, karena dengan upah itulah diharapkan pekerja dapat menghidupi
dirinya beserta keluarganya secara layak, dan esensi upah merupakan elemen sangat
penting dalam hubungan kerja. Pasal 27 ayat (2) dan Pasal 28 D ayat (2) UUD RI
Tahun 1945 adalah landasan konstitusi untuk menetapkan besaran upah minimum
yang dapat menghidupi pekerja secara layak. Dalam Pasal 88 ayat (4) Undang-
Undang Nomor 13 Tahun 2003 juga ditegaskan bahwa “ pemerintah dalam
menetapkan upah minimum berdasarkan kebutuhan hidup layak™, oleh karena itu
keadilan dalam menetapkan besaran upah minimum indikatornya adalah nilai
standar komponen Kebutuhan hidup Layak (KHL) bagi pekerja selama satu bulan.
Untuk menentukan nilai standar komponen KHL, maka harus berdasarkan survei
yang dilakukan oleh Dewan Pengupahan pada setiap tahun. Dewan Pengupahan
adalah lembaga tripartit yang terdiri dari unsur; pekerja, pengusaha, pemerintah
akademisi, dan pakar.

Kepentingan pemerintah dalam penetapan upah minimum tujuannya adalah,
untuk menghindari kesewenang-wenangan dan ekploitasi tenaga kerja dalam rangka
menciptakan kesejahteraan pekerja, serta menjaga upah agar jangan sampai jatuh
pada nilai terendah. Gubernur selaku wakil pemerintah diberikan kewenangan oleh
ketentuan perundang-undangan untuk menetapkan besaran upah minimum pada
setiap tahun, dan dalam menjalankan kewenangan tersebut Gubernur harus patuh
texhadapnomadanasashukumyangbeﬂakmhdnkebiiakmmainhhwbehm
diberlakukannya Peraturan Pemerintah No. 78 Tahun 2015 penetapan besaran upah
minimum berbasis pada hasil survei yang dilakukan oleh Dewan Pengupahan untuk
menentukan nilai standar komponen kebutuhan hidup. Namun, Gubernur juga diberi
kewenmgandﬂammkmmupahminimumymgdidasarhnpadn
fmmpuhiummupahminimumymgdm&lmhmlummm
No. 78Tah1m2015dmganhnmhanmmmpahnﬁkﬂnmkmnmdmihimwm

Pengupahan.
Dewan Pengupahan merupakan lembaga yang dibentuk berdasarkan
PresidaaRJNomorw?TahmmMymgsahhmmgmdnfmw

mengnhnmenmniupahminimmbuikymguhdihlnnUndms-UndmgNm
lBTahmMSmunm&hmwmmpehkmmnyt.

Pertentangan dan kekosongan norma mengenai tata cara penetapan upah
minimum, tentu sangat mempengaruhi proses dalam menentukan besaran upah






ABSTRACT

The purpose of the Indonesian state listed in the Preamble to the
Constitution of the Republic of Indonesia in the fourth paragraph, one of which is to
protect the Indonesian nation and the whole of Indonesian blood. Efforts to realize
these goals relating to law are the stipulation of Article 27 paragraph (3) and Article
28D paragraph 1. Article 27 paragraph (3) states that each citizen has the same
position in law. Article 28D paragraph (1) further states that each person has the
right to obtain recognition, guarantee, protection, fair legal certainty, and equal
treatment before the law. To realize these rights, the police investigator has the
authority to stop the investigation for three reasons, namely: insufficient evidence,
not a criminal event, and for the sake of law as regulated in Article 7 paragraph (1)
letter i. The reason for the law according to Article 109 of the Criminal Procedure
Code is limited to three things, namely: ne bis in idem, death, and expiration. The
arrangement does not provide opportunities for parties who have the desire to settle
a midwife case through kinship, either by mutual agreement or by the wishes of the
community or the state in the name of humanity and justice. Based on this
background, this study aims to describe: (1) the nature of case cessation by law, and
(2) the concept of cessation of case by law based on restorative justice.

This research is a normative legal research using three approaches, namely
philosophical approach, legislative approach, and conceptual approach. The
philosophical approach is used to find the meaning of the cessation of investigation
for the sake of the law in accordance with the spirit of the nation which prioritizes
humanity and justice. The conceptual approach is used to find a better concept of
stopping investigations for the sake of law and to accommodate the wishes of the
people. The legislative approach is carried out by tracing various laws and
regulations relating to the cessation of case investigations and phrases by law. Legal
materials use primary and secondary legal materials. Primary legal materials consist
of Law Number 8 of 1981 concerning Criminal Procedure Law, Law Number 2 of
2002 concerning State Police, and Law Number 11 of 2012 concerning the Juvenile

Justice System, and other laws and regulations. Secondary legal sources consist of
journals, reference books, dissertations relating to the cessation of investigation by
law, and others. Collection of legal materials using study documentation. Analysis
of legal materials uses inductive methods, from specific matters drawn to general
conclusions. '

The results of the study are first, the nature of the cessation of investigation
is to stop or not continue the investigation process in an effort to avoid punishing or
sanctioning someone. The meaning of the law is very profound, namely by
exploring the meaning of law philosophically. Law is not only related to positive
law, but also values that grow and develop in society and become a source of
material law. The positivistic view is that the law is contained in the legislation.
Meanwhile, according to some experts the law is a reflection of the will of the
community, which manifests itself in a culture that includes religion. customs,
decency, and politeness and aim to achieve happiness. The meaning of the law can
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be interpreted as the will of society, if the community wants it can be categorized as
law and can be used to fill the legal vacuum to get happiness. Second, the concept of
stopping the investigation based on restorative justice-based law is an opportunity
for the development of a more humane and dignified concept. The expansion of
meaning for the sake of the law must be developed not only limited to three things
as regulated in Article 109 of the Criminal Procedure Code, but also to set other
reasons according to the wishes of the community or the parties by continuing to
base on the values that exist in society. Termination of the investigation because the
parties will resolve peacefully or the case experienced by the suspect contrary to the
conscience of the community is a form of justice. Restoration of conditions as one of
the things that must be fulfilled by the perpetrators as a form of accountability for
their actions is a form of regret for the actions. Settlement in a peaceful or familial
manner can nullify revenge between the parties, improve order and bring happiness
to the perpetrators, victims and the community.

There are four recommendations, including the House of Representatives
and the President, the police, the community and subsequent researchers. The House
of Representatives and the President as drafters should include the phrase
“family/peace settlement" in Law Number 8 of 1981 concerning Criminal
Procedure. The police as an institution that has the authority to conduct
investigations should be bolder in issuing Termination of Case Investigations (SP3)
ifagreedbythepmﬁesorcasesconﬁarytothecenscienceofthecomnunity
through its discretionary authority. People who have criminal problems should, if
possible, prefer to settle cases through family or non-litigation channels. The next
researcher can conduct further research, namely regarding the types of criminal acts
that can be stopped investigations.

Key Words: Withdrawal investigation by law, restorative justice, family case
resolution, discretion, police investigator.
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